WHO IS A SUPERVISOR?
THE SUPREME COURT PROVIDES CLARITY FOR TITLE VII HARASSMENT CLAIMS
by Laura K. Sitar
As is often the case the U.S. Supreme Court finished up its term this year with several high profile
cases. Lost in the shuffle was an important employment case, Vance v. Ball State University, No.
11-556, which clarified the meaning of the word "supervisor" for the purposes of vicarious liability in
Title VII workplace harassment cases. The plaintiff in Vance alleged a catering specialist where she
worked had created a racially harassing environment. The parties hotly contested whether the
alleged harasser was plaintiff's supervisor. In a decision likely to warm the hearts of employers
across the country, the Supreme Court held a "supervisor" is an individual with the authority to take
"tangible job action" against the employee claiming harassment. That authority must include the
ability to "hire, fire, demote, promote, transfer, or discipline."
While the Supreme Court's definition may seem obvious, it is an important departure and limitation
on the much more flexible definitions which had been used by the Equal Employment Opportunity
Commission and a number of federal circuits including the Ninth which defined a supervisor as an
individual with the ability to "exercise significant direction over" or "direct and oversee" another's
daily work. These looser interpretations tended to unreasonably include lead employees with the
ability to direct work, but little real supervisory authority.
The Supreme Court's definition is a win for employers who may be held strictly liable for workplace
harassment committed by their supervisors. Employers should consider reviewing job descriptions
to make sure they clearly define supervisory and non-supervisory positions using the language set
forth in the Supreme Court's decision.
One caution however for an employer with workers in California, the Supreme Court's decision
applies to harassment cases brought under Title VII, a federal law. There continues to be a much
looser definition of who is a "supervisor" for cases brought under the California Fair Employment and
Housing Action. The FEHA defines "supervisor" as anyone having authority "to hire, transfer,
suspend, layoff, recall, promote, discharge, assign, reward, or discipline other employees, or the
responsibility to direct them, or to adjust their grievances, or effectively to recommend that action, if,
in connection with the foregoing, the exercise of that authority is not of a merely routine or clerical
nature, but requites the use of independent judgment." Government Code §12926(s). It seems now
we have a lot more supervisory employees in California than in the rest of the country.
______________________________
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