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THE CALIFORNIA END OF LIFE OPTION ACT:
To Participate Or Not To Participate
by Larry T. Pleiss and Kimberli Poppe-Smart, JD, RN, BSN, CPHRM, CHC

Among the rapidly evolving areas of health law are the legal, medical, and ethical issues relating to
death and dying. California is now the fifth state to authorize medical aid-in-dying. This raises the
thorny and inevitable question as to whether your institution, facility or agency will participate or not
participate in the activities authorized under the End of Life Option Act [the “Act”] signed by Governor
Jerry Brown, on October 5, 2015. (Cal. Health & Safety Code, § 443, et seq.)
The Act permits a competent, qualified individual who is an adult with a terminal disease to receive a
prescription for an aid-in-dying drug if certain conditions are met. These conditions include two oral
requests, a minimum of 15 days apart, and a written request signed by two witnesses. These
requests must be provided to his or her attending physician who then refers the patient to a
consulting physician to confirm diagnosis and capacity to make medical decisions. The attending
physicians refers the patient to mental health specialists, if indicated.
Because the Act was sanctioned during a special session of the California Legislature and not during
the regular 2015 legislative session, the usual rules regarding its effective date do not apply. Instead,
it will become effective 90 days after the special session ends. As of this writing, legislative leaders
have not yet decided exactly when that will occur, but it will be soon. The Act’s sunset date is
January 1, 2026.
The purpose of this article is to provide a modicum of guidance on what to be done at this juncture by
acute care hospitals, skilled nursing and long term nursing facilities [“Institutions”], as well as hospice
and home health agencies [“Agencies”]. It must be stressed that the Act is not an institutions-focused
law; rather, it is focused on the individual who is making the request and physicians involved in the
process. It is anticipated that most of the activities authorized under this law will occur in a doctor’s
office and at home – not in an institution. It is also anticipated that hospice and home health providers
will be involved with the patient at the time the prescription is requested or consumed. Institutions and
agencies alike should be aware of the law, understand how it may impact them, and develop
appropriate policies.
An institution or agency should first decide whether it wishes to permit its employees, medical staff
and others to participate in the activities authorized by the Act. Such activities include writing a
prescription for an aid-in-dying drug, filling such a prescription, allowing a patient to self-administer
the drug on its premises, or allowing a home health or hospice employee to prepare the drug.
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If an institution or agency chooses to prohibit participation in such activities, it may do so. It must
however adopt appropriate policies and notify employees, medical staff, and contractors of such
policies. The requirements for an institution or agency that chooses to prohibit participation is
described below. The institution or agency also may wish to address how to inform patients/residents
who inquire about the facility’s policy on this issue.
Long term care institutions and agencies face a unique set of circumstances. Where a nonparticipating institution or agency has a long term resident or patient who requests aid-in-dying, the
provider will need a plan that fulfills its state and federal licensing regulations and allows the patient to
exercise their right to pursue assisted death.
If an institution or agency elects to allow participation in some or all of the activities authorized by the
Act, it should adopt policies addressing the various steps outlined in the law. The institution or agency
may desire to include a requirement that administration be notified if a patient/resident plans to take
an aid-in-dying drug in the facility.
The issue to participate or not participate on the part of an institution is a profound one with manifold
implications. The decision needs to be explored internally through committee processes as well as by
its governing board. Wroten & Associates is prepared to assist you in this process. We will provide
you with detailed help with the evaluation process relative to participation and non-participation and
preparation of appropriate policies to meet the Act’s requirements.
The Act was sponsored by numerous groups but principally Compassionate Choices California which
wrote the law – AB X2 -15 End of Life. According to the later, less than 1% of dying Californians will
take the lethal medication and many others will benefit from the peace of mind provided by having
access to aid-in-dying in the defined circumstance, if they need and want it. Simply knowing the
option is available can provide a palliative effect for dying people. The AIDS Healthcare Foundation
wrote that the Act contains explicit protections against manipulation of the law for inappropriate
purposes. These provisions ensure a balance between meeting the critical goal of the Act and
protecting against acts by people who do not have the patient’s best interests in mind. The
Conference of California Bar Associations indicated that the Act included numerous safeguards to
ensure that the medication was provided only to terminally ill individuals according to their own choice
and a knowing, well considered decision, made only after consideration of feasible alternatives and
additional treatment opportunities. Proponents indicated that the 20 years of data collected in Oregon
demonstrates that the Act would work as intended, with no substantial reports of abuse or coercion
and it resulted in improved end of life pain management and increased use of hospice for all dying
patients.
The opponents of the Act included the Coalition of Physicians & Other Healthcare Providers and
organizations dedicated to the rights of people with disabilities. Faith-based organizations advocate
that while protections for healthcare providers are present, it is the patient who remains without
adequate protections. The Coalition wrote that the Act does not require a psychiatrist to evaluate a
patient before he or she decides to end their life; does not require anyone to be present when the
patient takes his/or her lethal prescription; and allows the patient, or designated agent, to pick up their
lethal prescription at the local pharmacy. In addition, the opponents assert that the Act will have a
devastating impact on the treatment of terminally ill and disabled patients because it will quickly
become another treatment option, always being the cheapest. The Medical Oncologist Association of
Southern California, Inc. believes that no matter how many parameters are placed around the
practice, legalizing a form of suicide will have spill over effects in society at large.
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As can be discerned from the foregoing, the implementation of and compliance with the Act will
become onerous and perhaps itself beget litigation. Again, Wroten & Associates is ready and
willing to provide input so that these uncharted seas can be less treacherous for all concerned.
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