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RETALIATION CLAIMS AND THE LABOR COMMISSIONER

by Laura K. Sitar
Most employers are familiar with the California Labor Commissioner's ability to investigate and adjudicate
wage claims; however, you may not know the Labor Commissioner also has jurisdiction to resolve retaliation
and discrimination claims arising from almost four dozen California statutes and regulations.
(www.dir.ca.gov/dlse/HowToFileLinkCodeSections.htm) These laws prohibit employers from retaliating,
discriminating, or taking adverse action against an employee or a prospective employee for activities such as
whistleblowing, filing or participating in a complaint with the California Division of Labor Standards
Enforcement (DLSE), participating in political activity or civil suit against an employer and numerous similar
activities. Labor Code section 98.7 provides that any employee or prospective employee who believes he or
she has been discriminated against or discharged in violation of any law under the jurisdiction of the Labor
Commissioner may file a claim with the DSLE. If a violation is found, the Labor Commissioner has the
power to order reinstatement, compensation for lost wages and under Labor Code sections 98.6 and 1102.5,
civil penalties of up to $10,000 per violation. In 2014, the most recent reporting period, the Retaliation
Investigation Complaint Unit of the DSLE received 3853 complaints of which they investigated 1,876. The
largest group of accepted cases originated from alleged retaliation for disclosing violations or noncompliance
with local, state, or federal law (Labor Code section 1102.5). And as we have seen with civil complaints, the
number of retaliation claims filed with the DLSE is growing each year.

What To Do If You Receive Notification of A Retaliation Claim Filed With The DSLE?
Notification:
Because of the increasing volume of claims and limited resources within the Retaliation Complaint
Investigation Unit, employers are generally first notified simply that a complaint has been filed and that more
information will be forthcoming once an investigator has been assigned. The employer is left to guess at the
allegations made. It can take six months or more for an investigator to be assigned; however, it is important
not to wait to begin preparing a defense. Immediately secure all pertinent information including the
employee's personnel file and other documents including witness statements related to the adverse
employment action which appears to form the basis of the employee's retaliation claim. This is also a good
time to decide whether to consult an attorney for assistance.
Investigation:
Once an investigator has been assigned the employer will receive a copy of the employee's complaint and a
request for additional information and a response to the allegations in the complaint. The response should
be thorough and address the all allegations with supporting documentation and identification of witnesses.
Hearings are rarely held so the employer's response is critical. (Only eighteen hearings were held in 2014.)
The investigator will review the documents provided and may contact witnesses. To the extenT possible,
potential witnesses should be aware they may be contacted by an investigator; however, it's critical that they
be allowed to respond without the fear of retaliation. The investigator may try to assist the parties to reach a
settlement as well. If no settlement is reached, the investigator will prepare a written summary of findings
which is forwarded to the Labor Commissioner.
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Determination:
The Labor Commissioner will review the investigator's summary of findings and make a determination. If the
employer is determined to have violated the law, the employer has the right to appeal within 10 days or
comply with the determination. The appeal is heard by the Director of the Department of Industrial
Relations. If the employer fails to comply with the Labor Commissioner's determination, the Labor
Commissioner will file a civil action to enforce the determination.
Retaliation continues to be a hot topic in both civil and administrative forums. When any adverse employee
action is taken it should become second nature to question whether the action is influenced by any
retaliatory motive. And when reinstatement, lost wages and civil penalties of up to $10,000 are at stake, it is
important to take investigations by the Retaliation Complaint Investigation Unit of the DLSE very seriously.
Employers are likely to see increasing numbers of them in the future.
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